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I I'tiisiii i i it IO Scctioii 1 301 (a) of [ l ie Commission's Rules, lilcliard B Snillh appeals tl le 

decision ol' Atliiiiiiistl-alive h \ v  .lt~dgc Ar thur  I Stcii ibci-g ("ALJ") dciiying MI. Si l i i t l i 's  rlgllt to 

participate as a party 111 the above-c:iptioned hearing 'l'lic AIJ's decision is set fol.tli in 

Menioi-;lnduiii Opitiion and Oidc i  ( ''!I/OctiO'') rcleascd Dcceinber 8, 2003. 

2 On .ltily 16, 2003. the C.'oi i imission desiynaled this proceeding for hcarung. As t i le 

11DO malux clear, the i i i i t i a l  impcti is for t l i i s  pi-occctling was Mr Smith, wlio ohjectcd repeatedly 

1 0  : ippicatioi is lilcd by  William /,a\\iIa in coniicctiuii with ii coi istruct ion permit I O  htiild 

St;llioli KN(;S(FM). Coalitiga, CaliIhi.nla See. e , y ,  /-/DO, FCC 03-158, a i  :IT;. 9-10 AS 

MI- Si i i i l I i  I-epealcdly cxplaiiiccl i n  l i i s  oblectioiis. I<NGS(FM). whose p i i i i t  curl-ciitly specifics 

C ' I '  'I\\ , .  I3 l'acilities, ~precltidcs Mr S m i t h  fi-oiii improv ing  l i i s  owii Stat ion KMAK(FM), Orange 

( ' O \ C .  ~-all l i lrnla 

-3 

I 

While Ihc I<NGS(I'M) pcriiiii specilies a 300-fool (91 -meter) tower. a n d  whi le  

MI. h v i l n  claimed (in :I l icense appl icat io i i  to cobcr Ilia1 pci.11111) that lie had coiistruclcd st ic l i  a 

to \ \c i .  t l i i i t  ro\\er sccniingly d iwppcwtd bctorc FCC in\ 

MI. Smi th 's  suggestion See HUO a l  1:';7-l 3 The lield agent who inspected thc site "found no 

cvi i lei icc ot'concrete Ibotings. g ~ i y  anchors,  01- other evidei ice ofa  91 -meter tower," FIDO a t  713, 

iii t l ia i i ia l ic  t i is t inct io i i  to Mr. Zawi1;i's glib aiid uiisuppoi-led clainis Ihat lie really liad built the 

LOLWI' -1'Iiis pi-occcding was in i t iatct l  to address the substaiilial aiid material qticstioiis w h i c h  this 

imd siiiiilitr circti i i isti i i ices raised i-eI;iti\w to Mr %a\vi l ;~ 's honesly and candor 

irr ivcd on Ihc scciic a t  

4 \Vli i le Mr. Si i i i t h ' s  pi'ecipaioi-y role wDs acl;iiowlcdged in the HDO. the Comni iss ion  

J i t i  not exprcs\ly i i iclt ide or excl i ide him froin pxticipatliig as ii p " t y  hel.eln. Accordiiigly, 



Mi S i i i i l l i  l i led ii t i i i ic ly Pctit iuii Ibr 12cave LO Iiitcrvene piiisiiaiit to Section I 223 ofthe Rules I t  

17  Ihe AL.I’s denial of that l ’c l i t ioi i  w l i i c l i  Mr Smit l i  l iere appeals. 

5 Accord ing  to the ALJ. Mr S i i i i l h  did iiot demonsirate “ h a t  he would be aggrieved, h a t  

1113 iiitcrcs1s would bc advcrsely affected, or that lie would suffer i i  polential clircct and substniiilnl 

i i i j t i i-y <r.\ re.sr(// r/ic O U / ~ W J I ~  r ~ t  /hi\ proc-i.ciling ” MO&O at 77 (eiiiphasis in original) 

Accoi-dii ig LO the AILI, 

11 111 Lhc worst case scciiai io lioni Si i i t i l i ’ s  perspective ( I  e , a resolution o f  tl ic KNGS issties 
iii Zuwila’s favor), Smi th \votild he left  in the cxact same positioii he was in behre  this 
case uas dcsigii;ited for Iieai-iiig. i iamely,  l ie would still be precludcd from i i i i p rov ing  h i s  

l ’ i c i l i l y  due to the KNGS permit Tliei.efoi-e. Ilie outcome of t h i s  procecdiiis will i icot 
advei-scly impact or i i i j t i re S i i i r th ’s  i i i k rcs ts  any more tllall he lias alieady bccn “InIurcd ” 

I t /  l h c  ,Al . l ’ \  h i a l y s i s ” ,  l i ~ w c v c r .  i s  tlancd Ibecause i t  assuiixs that M r  Zawila i i ’ t i l  prevai l  

il’blr /,a\vila docs ,101 ~ p r c \ ~ i I .  M r  Siiiilli stands to beiielit coiisiderubly. As Ihe Commissioii h a b  

icccii l l ! t~hcei-\ed, a periiiillcc may not lilc a “yrossly defective aiid iiicoiiiplcte [ I i c e ~ i s c ]  

;ipplication a s  ii iiieie placeliolder and sliift tu the staff the [till burden of ensuring the technical 

I 11 l c g i ~  i>’ aiid safety of [s t i  pposed 1 y J cons t rucletl f i ic i It ies ” il C I X O  /lrotrdcm/in:: C,’oq~orolion, 

FCC 03-281, I-eleased Novc i i iber  IO. 2003 

But 

In lhat case, Lhc Coni i i i iss io i i  concluded that a Iiceiise 

i i pp l i ca i i t  11x1 coiisti ticteil f i ic i l i t ics Vtiiiiliiiiiciital l y  i l i l l e rc i i t  froin L ~ O X  at i t l iol  ized in ITS peuiiil 

Tlic C‘oii imissioii d is in isset l  tlic bugtis Iiceiisc applicahon and callcelled Llic imderlying pcri i i i t  

fJ I Iere, as the HDO maltcs dear .  M r .  Zawila i s  in [lie suinc predicament as the periiiiltcc 

in .li,rco H a \ i i i g  failed (apparciit ly) to coiiblri ict according Lo the terms of 111s permit.  h4r Za\,vla 

lilcd ;I license applici i t ioi i ,  prestii1i;ibly attcnipt i i ig 10 Ikccp h i s  permit alive just  a l i t t le  longer ’ I f  

! A z  i i i t l i cakx i  iii the i / I J O ,  [lie KNGS p e t i i i i l  w a s  originally yi.nnted 111 1987, hut \viis estcnded foiir times 
mid rciiistatetl Lwice bctore Mr. L a w i l o  l i lcd h i s  licenre application i i i  19W 111 order to avoid cniiccllailon o f  
i l ~ c  / ieIni~i  plirsuallt to Section 73..3jilX(t.) 
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I l ie cvidetlcc estahlisl ies that the c la i i i i s  iii l i i b  l tcei isc appl icat ion wcie indeed bogus, t l lc l l  lhilt 

applic;ttinti \vi11 be dismissed aiid 1115 petinit cai icel lcd or revoked 

7 ‘Those results would Iplattily heiictit Mr Snii th, :is they wntild remove ~hr iiiipedttneni 

I l a  t l ic iinptoveiiieni ofhis t i ic i l i l ics w h i c h  the KNGS Class D permit presenls By foctts~ng 

chclusivcly oil thc possibility tha t  Mr Zawila may prevail liet-e, tlic ALI ignored tlic lact thal 

M r  Siiiilh \\(itild bc i ic t i t  considerabl>J II‘MI- Z;iwila does !/of prevai l  here. Thus, c o n t i x y  lo t l ie  

A I J ’ s  view. MI- Smith’s i i i l c rcs l \  inay be seriously aiid advei-sely affected tlirougli this 

~proccciliiig 1 IC i s  t1ierefoi.c c i i r i l le i i  to  party sta~iis l iere to ;issLire h i i n  the opportunity l o  avoid 

Lllesc consei~“”1‘es ’ 

8. Indeed, denial ot ‘such statt is iiot only deprives Mr Sin i th  of the abi l i ty  to  participate iii 

the 1~111 ranse o f  hear ing procesxs. hut I( also p ~ c l u t l e s  l i i i i i  from appealing rulings ofthe ALJ 

\kI i ic I i  Mr S i i i i l l i  bclieves tn he iiicort-ect a i i d  Iiarmfitl. Stniilarly, l ie IS ~irecludetl liom seeking 

ki 1i:ive expired by operalion of Scctioii -3 12(g) oftlie Acl  See HUO a l  6-7 



4 

9 'I 'he AL.1 iilso hel t t t lcd Mi Stiiilli'> ilbscrttoii tltitl lie would assist i n  the dcleriiiiiiation 

0 1  ~llc ISSLI~S liere Sce  MO&O at  118 I3tit Mr Sti i l th clearly iiis direct, personal knowledgc, hornc 

o t ' l i i c  o\vti pcrsoiial observation, cuncerning Mr Zawila's failure to coiisiruct SLirtion I<NGS(FM). 

Mot-cover. Mr  Smith has dctiioiistrated i i  gi'eatcr i i icl i i iation to ratse qitcstions about Mr Zawtla 

a n d  tlie legitimacy of his pci i i i i t  t l i i i t i  IiLtb tlic L1iircatt iei-e. Ftom (lie limited discovery which the 

Uui.cati l iab Ltnclcrtaketi hiis liiI. tlie Bitrcau appea is  inclined to focus its atknt ion on i i iaiters 

i~elattttg to Slation KKFO(AM) i.:i(lier t han  KNGS or m y  oftlie other FM stations here. ('01171)irrc 

r3ui.eaii Ileques~ Ibr Admtssionr rc KN(;S (S IX pages i n  leiiglli) with Burcau Reqitc5t Cor 

Acl i i i i ss ions  I-e KKFO (263 pages ti1 lcngth) i, 

I O  I'lie ctispatate trcati i ieni by  the Ilurcau mi ty  itrisc tiom the Bureutt's appwmt 

Ipei-ccptioii that KKFO, ;I Iicciiseil I l ict l i ty, is dtl'fci.enlly situated f iot i i  tlie PM stattotis at tsstic 

I icrc ,See, c , '1.1 at I 3  (Bureait coiit iscl rcfcrs to thc KI<I'O(AM) license as posstbly already 

I t u \ ~ i n ~  heen [orfcited under 17 IJ S C $3l2(g)) W h i l e  the Bureau m a y  set 11s OLI .~ pi-ioritics i n  

(hcse tnattcrs, the Ihct IS that h e  KNGS(FM) consltuction pcrnitt IS  equally sublcct to allaclc 

at t s i n ~  f'roiii Mr Za~vi la 's failure to  coiisti- i ict tlie slation according to tlie tet-iiis of its permit It IS 

\ \ c l l - \e i~ led  t h a t  a cuiistructtnii ~ p u t t i t i ~  Iix a litiitc limit. and that it tillure L O  constluct witl111i l l i c  

eslal,ltshed lime I ln t t l  results t t i  ciiticclliitioii ofllic petmtt ilcrco, \ q i r c r  Hcre, the IlDO mal ics 

ah~it idai i t ly clear that MI Za\biIa dit1 //o/ consti-ttct the facililles awtliot-ized Ibr Station KN(;S(TI\/I) 

\vitliin the allotlcd time And tf'that's the case. the permit tnList be cancellcd Id 

" I l ic  A1.l sitggcsLs that  MI Siiittli m a y  p i o v ~ t l e  t ittori i in~ti in B E  ii witiicss. presumably to he cal led by tlle 
Uuicnti. . ! /OM) a i  18 Hiit since tlte C(1iitiiiCiiCetlicilt o i  t h i s  hcnring the B u i w  Iias iiiade 110 e f f m  to 
i'oittiici MI- Stiiil l i. to solicit i i i t o i i i i a t i o i i  0 1  btiggestioiib froin Iitiii, 01 oilietwise to acknowledyc l h s  
mvo lwt ie i i t  atid i t i terest Iiei-ctti The Bttreau's conduct t l i t i s  far  docs iiot indicate tlial t l ic Rtirenti 
c i~i i te i i ip la ies aiiy ctgiiificant role for MI. Si i i i t l i  i t1 the lteai-iitg. tlic ALJ's d o u n d e d  suggestion to thc 
c o n l l n l - ~  l l ~ l t ~ l t l l s t ~ l i l ~ ~ l l ~  
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I 1 .  blr. Smith's ~ p r t ~ i i a ~ - y  ~ n l e r c s l  was and ieiiiaiiis the cancellatioil ol'thc KNGS 1per11111, 

i i i id  Iic IS  prcpared Io participate i i i  the lieai tiig lo that end. He ciiii be counted on to con l l -~bu le  

ini:alhingfiilly on th is point and t o  ~LIISIIC t l lc lr t t t l i  ofthis nial ler aggressively 'I'Iic A l J ' s  casual 

dtsii i issal 

12 

7 of Mr Si i i i lh 's  likely c o n r ~ i b ~ t t t o i i s  l o  t h i s  henring cannot be suslaii ied 

Perhaps tiiosl itnporlantly. t-cIcctioii of MI-. Smith's reqiicst for pai'ty status sends ai1 

cst remcly  dangeroils message to tlic lpitblic The Cointiitsston's abil i ty to regil lale in the p i i b l l c  

itilci-cst depctids i n  large nieiistii.e on llic voluntary pni'ticipation o l ' t l~e  p i h l ~ c  I-lere. MI- Slu i t l i  

l i a z  ~pi~oviJcd :ind u.isIics to coiitiiiiic 1 0  ~providc the Chi i i i i i iss io i i  with prcctsely t h a t  lkind ol'actlve, 

lptihlic tiirci.cst-based assistance 'l'lie Coi i i i i i tss io i i 's  / / D O  rellccts that assistance Aiid yer, lhe 

AL.1 w o ~ i l d  now slam the door in  Mr Smith's lace What bettet- w a y  to discourage public 

i n \ ,o l \w i ie i i t  iii the l icensing ~proccss') The ALJ's cxcliisioii of Mr Smi th  sliould be reverscd, and 

Mr Sniith should be accorded status a b  a party to t h s  ~~rocccding.  

Stisan d Marsliall 
1lat-iy F Cole 
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